L
egal concerns often arise in the context of medical practice, and the field of psychosomatic medicine is no exception. In the practice of psychosomatic medicine, legal issues may arise for many reasons. For example, the treatment of patients with psychiatric illness may focus particular attention on sensitive issues such as confidentiality and the limits thereof. Second, medical and surgical colleagues often consult psychiatrists for legal and quasi-legal questions such as a patient's decision-making capacity and treatment refusal, perhaps because these issues involve assessment of mental reasoning and abnormal behavior [1] . Finally, medicine is practiced in the context of an increasingly complex society with competing values and interests, and these tensions often emerge at the level of the individual patient. Examples include cases of risk of harm to third parties and malpractice liability.
The law provides a framework that affects certain aspects of how psychosomatic medicine is practiced. That framework is often invisible, yet it exerts its effect at some of the most challenging points in rendering care to patients. As a result, it is important for physicians to be familiar with the applicable laws in the jurisdictions in which they practice and the resources available to them to obtain consultation and support around complex legal issues. This article will address many of the legal issues commonly encountered in psychosomatic medicine, including confidentiality, capacity and competency, informed consent, treatment refusal, substitute decision making, and malpractice. Overall, however, it is most important for physicians to recognize that the best way to avoid entanglements with the law is through the consistent provision of sound clinical care to their patients.
Tarasoff and the Duty to Protect
The duty to protect third parties from physical harm by patients is one wellknown potential exception to confidentiality [1] . In the California decision of Tarasoff v Board of Regents, the court held that psychotherapists have a duty to act to protect third parties when the therapist knows or should know that the patient poses a threat of serious harm to the third party [7] . In reaching this conclusion, the court relied on a balancing analysis of patients' rights to privacy and the public interest, ''The Court recognizes the public interest in supporting effective treatment of mental illness and in protecting the rights of patients to privacy. But this interest must be weighed against the public interest in safety from violent assault'' [7] .
Not all jurisdictions recognize the duty to protect [8, 9] . Many states have passed statutes that address the duty to protect third parties, and others have either limited the scope of or eliminated the duty [10, 11] . State statutes generally limit the circumstances in which a duty to protect arises. For example, state law may require a specific threat to an identifiable third party, a known history of violence on the part of the patient, and/or a reasonable reason to anticipate violence. In addition, state laws may also delineate the measures that may be taken to discharge the duty to warn, such as notifying police or other law enforcement agencies, hospitalizing a patient, or warning the potential victim. One state that employs this approach is Massachusetts [12] .
In the context of psychiatric consultation to medical and surgical services, psychiatrists and other mental health professionals should also be aware of the scope of duty to protect laws in the jurisdictions in which they practice because these statutes may apply to psychiatrists and mental health professionals but not to physicians in general [12] . In these jurisdictions, the psychiatric consultant may have a legal obligation to warn a third party beyond that of the physician requesting the consultation. In some situations, the psychiatrist's duty to warn might even run counter to competing legal requirements for the primary treatment team [12] [13] [14] . For example, Massachusetts requires physicians, in general, to keep HIV-related information confidential, but also imposes a duty to protect on psychiatrists. In the case of an HIV-positive individual who is putting an unknowing sexual partner at risk, medical and surgical physicians are bound by the HIV confidentiality statute, whereas psychiatrists have competing obligations under the HIV and Tarasoff-inspired statutes.
As highlighted in the above scenario, treating patients with HIV and other infectious diseases may present a tension between confidentiality and the well-being of third parties or society at large. In fact, one of the historic precedents that the Tarasoff court used in its reasoning was the existence of mandated reporting of certain communicable diseases, which predated wider duties to protect third parties [7] . States and the federal government, for example, have laws regarding which communicable diseases must be reported to state authorities and/or the Centers for Disease Control. Common examples include varicella, hepatitis, severe acute respiratory syndrome, and HIV, but the list of reportable infectious diseases is generally lengthy so physicians should be aware of the requirements in the jurisdictions in which they practice [15] [16] [17] . Especially regarding HIV, jurisdictions vary regarding what information must be reported, whether reporting is anonymous, whether written permission is required to release information, and whether spousal notification is required [14, 16, 17] . In addition, doctors have been held civilly liable in cases both predating and since Tarasoff for failure to disclose a patient's infectious disease status that led to the infection of other individuals [18] [19] [20] [21] .
The tension between confidentiality and risk to third parties in the context of infectious disease, and HIV in particular, is not a new one. The Council on Ethics and Judicial Affairs of the American Medical Association recognized the need for legal guidance in this area 2 decades ago when it called for states to draft laws that provided liability protection for physicians for failure to warn contacts of their HIV-positive patients, that established clear guidelines for physician reporting to public health agencies, and that would guide public health personnel in the tracing of individuals at risk of exposure to HIV [22] . As it presently stands, the American Medical Association has called for continued efforts to address confidentiality issues that may emerge in the treatment of HIV-positive individuals. However, physicians are still left without concrete, legal guidance in many situations [14, 23] .
Overall, it is critical for psychiatrists to be aware of the applicable laws in the jurisdictions in which they practice and to be cognizant of available legal and risk-management resources should a complex situation arise in which the applicable laws appear to conflict with each other. As a rule of thumb, however, the starting point for practically approaching situations in which the psychiatrist may have a duty to share patient information is from the original position of doctor-patient confidentiality. Confidentiality is a cornerstone of the doctorpatient relationship and, as such, breaches for any reason should be carefully considered. Clinicians should always limit the amount of information disclosed to the minimum necessary to achieve the purpose of the disclosure and attempt to make clinical interventions, such as hospitalization of the patient or otherwise engaging the patient in a safe plan, before resorting to releasing information to any third party [24] .
Abuse and Neglect
Unlike the duty to warn, there is no ambiguity about the responsibility of physicians in the United States to report child and elder abuse and neglect to state authorities; every state has legislation that mandates physicians to report child and elder abuse and neglect [25] [26] [27] [28] . However, although federal law sets a minimum definition for what actions and/or failures to act constitute child abuse and neglect, states have interpreted the federal definition in different ways leading to jurisdictional differences in laws [25, 27, 28] . In general, states employ a definition of child abuse incorporating ''harm or substantial risk of harm'' or ''serious threat or serious harm'' to a person under the age of 18 [27] .
Similar to child abuse, the definitions of elder abuse and neglect vary between jurisdictions, but most state laws include five common elements: infliction of pain or injury, infliction of emotional or psychologic harm, sexual assault, material or financial exploitation, and neglect [26] . Elders are also at risk for self-neglect as their mental and physical functional abilities decline [29] . As mandated reporters, physicians should familiarize themselves with both reporting requirements and available screening and investigative resources in the jurisdictions in which they practice, especially because one of the barriers to reporting elder abuse and neglect may be inadequate detection [30] .
There is often concern that reporting abuse or neglect to state agencies is a breach of doctor-patient confidentiality that could leave physicians legally liable for damages. It is critical for physicians to be aware that liability attaches for failure to report, and that good-faith reporting in reliance on the law is a valid defense to a civil suit for breach of confidentiality brought by or on behalf of the patient. Finally, most jurisdictions employ a reasonable suspicion standard for reporting suspected child abuse or neglect, which means that the reporting physician or other covered provider must exercise professional judgment and good faith in making a report of suspected abuse or neglect, but need not have definitive proof or evidence that such abuse or neglect has occurred [1, [26] [27] [28] .
Health Insurance Portability and Accountability Act When Congress passed the Health Insurance Portability and Accountability Act of 1996 (HIPAA) [31] , physicians-and psychiatrists in particular-were concerned about the impact of this new federal legislation on the handling of confidential patient information, which was previously regulated mostly by state law. Specific concern focused on how HIPAA might alter the tradition of doctor-patient confidentiality and affect record keeping in psychiatry because the law promulgated new rules governing the management of health information that applied to physicians who perform certain electronic transactions, including billing [32] . Because hospitals perform the electronic functions covered by HIPAA, most, if not all, consultation liaison psychiatrists are covered by the provisions of HIPAA.
HIPAA governs the management of ''protected health information,'' which includes information that identifies a patient (such as name or social security number), is about a mental or physical condition, describes services or treatment provided, or relates to payment [33] . The main provisions of HIPAA that are relevant to the practice of psychosomatic medicine relate to disclosure of medical information, patient access to information, and a new category of record established under HIPAA called ''psychotherapy notes.'' Overall, as the following discussion will elucidate, rather than increasing the privacy of medical records, HIPAA had the opposite effect of increasing the circumstances under which protected health information could be released without specific consent from patients [25, 32, 34] .
When lawmakers passed HIPAA, they aimed to improve the efficiency and effectiveness of the health care system [31] . In categorizing what information is considered protected health information under HIPAA, lawmakers had to recognize that although confidentiality and privacy are important considerations in medical practice, the concept of medical records as ''locked files'' in an office cabinet is outdated, and the functioning of a complex health care system requires sharing of information between multiple entities on a regular basis [32] . The implementation of HIPAA addressed these concerns by allowing covered entities to release protected health information for the purposes of treatment, payment, and health care operations without specific authorization or consent by the patient [32] . This decision by lawmakers to abolish the consent requirement for the release of patient medical information raised concern among advocates of medical privacy, who worried that the new era of medical information management would progressively eclipse patient confidentiality in the interest of furthering the administrative and operational needs of the modern health care system [34] [35] [36] .
Of note, HIPAA does place some limits on disclosure by requiring covered entities such as hospitals to inform patients of the institution's practices under HIPAA in the form of privacy notices. In addition, patients may request records of disclosures of their protected health information. Finally, federal and state laws that grant additional protection to sensitive health information preempt HIPAA so that written informed consent may still be required for its release. Examples of these types of information include records relating to HIV status and treatment, genetic testing, records from alcohol and substance abuse treatment programs, and domestic violence and sexual assault records [25, 32] .
In the past, psychiatric records and medical records were often treated differently. For example, at our institution, pre-HIPAA, psychiatry notes were redacted from the general medical chart when records were released to patients. HIPAA, however, gives a broad right of access to patients for their medical records with only a narrow exception. Under HIPAA, a patient's access to records may be denied only if a licensed professional reasonably determines that releasing the record would harm, endanger the life of, or jeopardize the physical safety of the patient or another person [32] . Except in the narrow circumstance of harm avoidance, all records, medical and psychiatric, in the patient's medical chart are accessible by the patient.
HIPAA does provide a narrow exception for ''psychotherapy notes,'' but this exception is exceedingly narrow and does not cover most documentation of psychotherapy sessions per se. Specifically, psychotherapy notes are defined in HIPAA as clinician's notes that document or analyze the contents of a conversation that occurs during a private counseling session, and are kept separate from the rest of the individual's record. Even if these notes are kept in a separate location, certain information is not subject to the psychotherapy notes provision, including medications, test results, diagnoses and prognosis, progress, and treatment plans [5, 37] . Patients do not have the right to access psychotherapy notes, but there is no prohibition on access to these notes, either [37] . For these notes to be released for any purpose, specific authorization is required. Finally, even though psychotherapy notes are kept separately from the medical chart, they are considered to be part of the medical record for legal purposes should the record be subpoenaed for litigation [1] .
Two additional considerations regarding HIPAA are that it sets the minimum requirements regarding the protection of health information and does not prevent the release of information in emergency settings or settings in which there are mandated reporting obligations. In other words, states are free to promulgate legislation that provides greater protection for patient information than HIPAA provides, and HIPAA continues to permit disclosure of information in situations that are already part of general practice such as emergencies and mandated reporting, in addition to 11 other circumstances [1, 5] . Finally, even though HIPAA permits disclosure without consent in many situations, it is critical to use clinical judgment in determining the minimum necessary information that needs to be disclosed to fulfill the specific purpose for which it is being released [32] .
TREATMENT: CONSENT AND REFUSAL Consultation psychiatrists are often asked to assess the quality of a patient's decision-making process, especially when the patient refuses an intervention that the treating doctors believe has a favorable risk-benefit profile for the patient's condition. This threshold assessment of decision-making ability is a capacity assessment. Capacity is a clinical determination of an individual's ability to perform a task or execute a set of functions. The legal equivalent of capacity is competency, which is a judicial determination. In the eyes of the law, all adults are presumed competent [1, [38] [39] [40] .
Competency, or lack thereof, may be global, as in the case of a patient in a coma. More commonly, however, the assessment of capacity and competency is task specific. In the area of civil law, examples of specific competencies are testamentary capacity (the ability to make a will), decision-making capacity (the ability to consent or refuse treatment), and testimonial capacity (the ability to testify in court.) Because different tasks require different abilities, information, and levels of understanding, the first step in making a capacity determination is to ask the basic question, ''Capacity for what?'' An understanding of the type of decision the patient is faced with-for example, accepting or refusing a recommended procedure, refusing all treatment, refusing or accepting placement-allows the consultant to assess the degree to which the patient understands the particular information relevant to the decision.
Capacity Assessment A patient's capacity to make a medical decision rests on an understanding of the illness, the proposed treatment, and the consequences of the treatment. Appelbaum and Grisso [41] have proposed a practical framework for capacity assessment that relies on a four-prong analysis. All four criteria must be met for the patient to demonstrate capacity. The criteria are: preference, factual understanding, appreciation of the significance of the facts presented (often referred to as a more nuanced or global understanding of risks and benefits), and rational manipulation of information.
In assessing preference, the relevant question is whether the patient is able to state a stable preference. A patient who is either unable or unwilling to express (or commit to) a preference presumptively lacks capacity. The second element, factual understanding, may be assessed by asking if the patient has attained knowledge of the nature of the illness, the treatment options, the prognosis with and without treatment, and the risks and benefits of treatment. In determining whether a patient has a factual understanding or is capable of developing one, it is critical to ascertain what efforts have been made by the treating physicians and other staff to educate the patient about the proposed treatment. A patient who has never been informed about the proposed treatment cannot be expected to know the relevant medical information. The patient must have the ability to retain the information when it is presented and use it in the decision-making process.
Third in the assessment of capacity is the determination of whether the patient appreciates the significance of the information presented. Appreciation goes beyond the facts; it requires the patient to achieve a broad perspective on the risks and benefits of accepting or refusing a proposed intervention and to demonstrate an understanding of the implications the decision will have for his or her future. Last, the patient must demonstrate that his or her decision-making process is a rational one. This element takes into account the patient's past preferences and life decisions, and focuses not on the rationality of the final decision but on the process by which the patient arrived at the final decision. For example, in the case of a Jehovah's Witness who would certainly live with a blood transfusion but certainly die without it, the decision to reject the blood transfusion might, on its face, seem irrational. However, the decision conceptualized in the context of the individual's life of faith and belief that acceptance of such treatment would be contrary to religious doctrine, would be considered a rational one.
Informed Consent
Capacity is a threshold finding for the ability to consent to or refuse medical treatment. In civil law, any unauthorized touching is considered a battery, and medical interventions are no exception. In the context of treatment, a patient must give informed consent before any medical intervention can begin [42] . Even though the term informed consent is used, patients' refusal of treatment must also be informed. The concept of informed consent has been a cornerstone of medical treatment since the 1960s, and grew out of the broader concept of autonomy before it appeared in the medical context [43, 44] . Informed consent is the process by which the patient agrees to allow the physician or other treater to do something to or for him or her. Informed consent is not just signing a form; instead, the emphasis should be on the process of communication, information exchange, and acceptance or rejection of the proposed intervention by the patient [40] .
The legal standard for informed consent incorporates two elements in addition to the threshold requirement of capacity. Informed consent must be knowing (or intelligent) and voluntary [42, [45] [46] [47] [48] . The standard for what information is required for consent to be knowing or intelligent varies from jurisdiction to jurisdiction. There are two general approaches to determining how much information a physician must present to a patient for consent given by that patient to meet the knowing criteria [40] . The first, known as the ''reasonable professional standard,'' is clinician-focused. The second, known as the ''reasonable patient standard,'' is patient-focused. The reasonable professional standard is followed by a small majority of states. This approach requires clinicians to provide the amount of information to the patient that a reasonable professional would provide under the same or similar circumstances. On the other hand, the reasonable patient standard employed by a substantial minority of states requires clinicians to provide the amount of information that would be used by a reasonable or average patient in making an informed decision. Some states employing the patient-centered approach go further, requiring an inquiry into what information the particular patient would find material or relevant in making thi sparticular decision [49] . Finally, two states use a mixed approach in determining the amount of information required [50] .
From the practical perspectives of clinical practice and risk management, the general rule of thumb is that the more information provided the better. Overall, whatever the jurisdiction, clinicians will be in good stead if they provide six broad categories of information:
1. the diagnosis and the nature of the condition being treated; 2. the reasonably expected benefits from the proposed treatment; 3. the nature and likelihood of the risks involved; 4. the inability to precisely predict results of the treatment; 5. the potential irreversibility of the treatment; and, 6. the expected risks, benefits, and results of alternative, or no, treatment [50] .
Overall, a process involving frank discussion and exchange of information between the doctor and the patient is seen as the ideal of informed consent [50] .
Finally, there are limits to the amount of information physicians are responsible for sharing in the course of informed consent. For example, the Massachusetts Supreme Judicial Court has acknowledged the need for a balance between patients' right to know, fairness to doctors, and a more general societal interest that the law not place ''unrealistic and unnecessary burdens'' on clinicians [51] .
Voluntariness is the second fundamental element of informed consent. Consent must be given without coercion, that is, without external forces that limit the ability of the patient to exercise a choice [42, 52, 53] . The distinction between a voluntary and a coerced choice is a complex inquiry [54] . For example, in general, individuals pressured by their family members to make a certain decision or to agree to a medical treatment are generally found to have acted voluntarily both from ethical and legal perspectives, although exceptions do exist [55, 56] . On the other hand, although there is debate on the issue, individuals who are totally dependent on others for their care, such as residents of longterm care facilities and prisoners, are often categorically deemed unable to give voluntary consent to treatment and research because of the inherent unequal balance of power between the patient and the institutional administration or authorities [57] [58] [59] [60] .
In certain limited circumstances, informed consent is not required for the initiation of treatment. These settings, however, should be considered the exception and not the rule [61] [62] [63] . The most common of these exceptions is for emergency treatment, defined as situations in which failure to treat would result in serious and potentially irreversible deterioration of the patient's condition. Treatment under the emergency exception may only continue until the patient is stabilized, and at that time informed consent must be obtained. In addition, if the physician has knowledge that a patient would have refused the emergency treatment, if competent, the patient's prior expressed wishes cannot be overridden by the emergency.
The other generally acknowledged exceptions to the informed consent requirement are waiver and therapeutic privilege [61] [62] [63] . A patient may waive consent and opt to defer to the judgment of the clinician or another individual, but it should be well documented that the patient has the capacity to waive informed consent [42] . In the case of therapeutic privilege, a physician may proceed with a proposed intervention by getting consent from an alternate decision maker if the consent process itself would contribute to a worsening of the patient's condition [48, 64] . Therapeutic privilege does not apply, however, in a situation where providing information to the patient might make the patient less likely to accept treatment. Overall, therapeutic privilege and waiver are extremely narrow categories, and represent exceptions to the doctrine of informed consent that should be used in only the most carefully considered, well-defined circumstances.
Advance Directives and Substitute Decision Making
When a patient lacks capacity and is unable to give informed consent or refusal for medical treatment, principles of law and ethics require that someone give authorization for medical intervention or nonintervention. This other person is referred to as a substitute decision maker who is charged with making decisions for the patient. In most circumstances, the substitute decision maker is required to make decisions according to what the patient would have wanted were the patient able to make his or her own decisions. This standard is known as substituted judgment. In some circumstances, especially involving guardianships and minors, the substitute decision maker may be asked to make decisions according to the patient's best interests [40] .
Substitute decision makers may be appointed in several different ways. One method of appointing a substitute decision maker is through an advance directive. An advance directive is a document crafted by an individual to appoint a substitute decision maker or give instructions about how to make future decisions should the person become incapacitated and unable to make his or her own decisions in the future. Two common types of advance directives are the health care proxy and the durable power of attorney. They are both characterized by the presence of a ''springing clause.'' That is, the documents take no effect until a future time when a patient is deemed to lack decision-making ability. When such a time comes, the documents ''spring'' or become active, and the terms of the advance directive are activated. Advance directives may have an instructional component directing further care in the event of future incapacity, appoint a substitute decision maker, or be a hybrid with an instructional component and appointment of a substitute decision maker.
Notwithstanding the 1990 passage of federal law that required the provision of information about advance directives, the documentation of existing directives, and the education of health care staff and the community about advance directives, most individuals still do not have advance directives [65, 66] . In the absence of an advance directive, several options may exist for how to proceed in the treatment process. Some states, such as Illinois, have statutes that govern how to appoint substitute decision makers in the absence of an advance directive [67] . In Illinois, in the event that an incapacitated person has no advance directive, the law gives the highest priority to the patient's guardian, followed by spouse, adult child, and then parent as the order in which another individual should be appointed as a substitute decision maker, and then continues along progressively more distant blood relatives, ending with a close friend or the guardian of the estate [67] .
In states where there is no statutory provision, the options vary by jurisdiction, the nature of the treatment, and the severity and expected duration of the incapacity. For example, in situations where the treatment is of low risk, consent is often obtained from family at the bedside. This practice may also be employed for other treatment decisions, depending on the jurisdiction [14, 40] . However, as proposed treatments become increasingly intrusive, aggressive, or risky, the need for a formally designated substitute decision maker increases. State statutes and case law may determine whether a formal mechanism such as guardianship or court approval is required for a particular intervention. Depending on the jurisdiction and the proposed intervention, such formal mechanisms may be required even when the treating physician believes the intervention is routine. One example is the use of antipsychotic medications in Massachusetts [68] .
MALPRACTICE
As professionals, psychiatrists owe a duty of care to their patients, both ethically and legally. Malpractice law is the area of tort law that deals with personal injuries caused by the treatment activities of medical professionals [1, 69] . To establish a malpractice claim, four elements must be met. First, it must be established that a doctor-patient relationship existed, which imposed a duty of reasonable care on the physician with regard to the patient. Second, it must be shown that the physician breached that duty. Third, it must be shown that the breach, or dereliction, of the duty directly caused the patient's harm. Fourth, it must be shown that the patient suffered damage as a result of the physician's actions or inactions [1, 39, 52, 69] . The elements of a malpractice action are often termed the four ''D''s: duty, dereliction of duty, direct causation, and damages.
Malpractice is a tort of negligence. It occurs when a physician's or other professional's conduct and practice deviate from the accepted standard of care for the profession, and that deviation causes damage to the patient or recipient of care. Negligence is an unintentional tort, meaning that the deviation from the accepted level of care need not be purposeful or intended by the physician. Finally, a national standard of care is generally employed as the benchmark for whether the physician's duty was breached.
There is often confusion about the responsibility and liability of physicians acting in a consultative capacity. Treating clinicians have the primary duty of care for the patient. On the other hand, consultants do not have the same duty to the patient [62] . The duty of the consultant is to the consultee, or the requesting physician. In other words, the consultant must provide consultation with reasonable care. However, once consultants cross the boundary between advising the consultee and actually providing treatment to the patient, the consultant owes the patient the same standard of care as the treating physician. For example, if the consultant recommends that the consultee prescribe a medication to the patient, the duty is to the consultee. However, if the consultant enters the order and actually prescribes the medication to the patient, the consultant will be held to the level of care of a treating physician. It is thus important for the consultant to be aware of his or her role in the treatment of the patient, and to maintain clear division of tasks with the consultee regarding all psychiatric interventions in the care of the patient. Additionally, if the consultant does assume a treating role, then he or she should be cognizant of the need to monitor and follow-up on the patient as if he or she is the primary treating psychiatrist.
SUMMARY
In the practice of psychosomatic medicine, the psychiatric consultant is likely to be confronted with questions at the interface of psychiatry and law. These issues generally emerge around questions of confidentiality and exceptions to confidentiality, assessments of a patient's ability to consent to and refuse treatment, and concerns about malpractice liability. Overall, psychiatrists should approach the care of patients clinically, while understanding the applicable laws and regulations of the jurisdictions in which they practice. In addition, clinicians should be aware of the legal and risk management resources available to them should a complex situation arise. Finally, the psychiatric consultant should make use of consultation when complex issues emerge at the interface of psychiatry and law.
